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TITLE VII DISPARATE TREATMENT AND 
DISPARATE IMPACT CASES AFTER RICCI

By Marie Milie Jones, Esquire, Meyer, Darragh, Buckler, Bebenek & Eck, P.L.L.C., Pittsburgh, PA

The United States Supreme Court set the 
standard for Title VII disparate treatment 
and disparate impact cases in Ricci v. 
DeStefano, 129 S.Ct. 2658 (2009).  In a 
5-4 decision, the high court clarified the 
burdens of the parties and demonstrated 
that it is addressing the hot issues of 
the day.  This New Haven firefighter’s 
case will be remembered not just for 
appearing to confront what appeared 
to be reverse discrimination but also 
for clarifying the standards to assess 
disparate impact claims in all protected 
areas.

I.  FACTS

The City of New Haven, Connecticut, 
for the purpose of filling vacancies for 
lieutenant and captain positions in the 

New Haven Fire Department, formulated 
an examination to identify the best 
qualified candidates.  The process for 
hiring and promoting firefighters was 
governed by the city charter, which 
used a merit-based system.  Ricci, 129 
S.Ct. at 2665.  Under the charter, the 
city is required to fill vacancies with the 
most-qualified candidates based upon 
job-related examination results.  The 
charter also required, under a provision 
called the “rule of three,” that the 
hiring authority fill each vacancy with 
one individual selected from the top 
three scorers on the examination for 
that position.  The city hired Industrial/
Organizational Solutions, Inc. (IOS) to 
develop and administer the examination 
for lieutenant and captain firefighter 

positions. The examination, pursuant 
to the New Haven firefighters’ union 
contract, was to consist of written 
and oral tests with the written exam 
accounting for 60 percent and the oral 
exam 40 percent of the total score.

In developing the exam, IOS performed 
job analyses to identify the essential 
“tasks, knowledge, skills, and abilities” 
for lieutenant and captain positions. 
Id. IOS representatives interviewed in-
cumbent lieutenants and captains, 
and accompanied and observed on-
duty officers. Using this first-hand 
information, IOS drafted job-analysis 
questionnaires, which were provided 
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When the Pennsylvania Supreme Court 
dismissed the appeal in Bugosh1, it 
defied the Third Circuit’s prediction2 

that Pennsylvania would soon adopt 
the Third Restatement to rationalize its 
products liability law.  The decision also 
left intact the potential for conflict in the 
strict liability law to be applied in the 
federal and state courts of Pennsylvania.  
Would the district courts sitting in 
diversity feel bound by Berrier to apply 
the Third Restatement (and if so, which 
sections) or by the Erie doctrine to apply 
the Restatement (2d)?

Two post-Bugosh decisions show the 
quandary remains unresolved.  Most 
recently, Judge Golden from the Eastern 
District chose to follow Berrier and 

apply Sections 1 and 2 of the Third 
Restatement.3 Plaintiffs pursued only 
a strict liability theory against the 
manufacturer of a nail gun that allegedly 
discharged after falling from a ladder.  
The defense contended plaintiff did not 
use the nail gun as intended because 
he had not disconnected it from 
the compressed air that powered it; 
therefore, Section 402A as interpreted 
in Pa. Dept. of Gen Svcs.4 precluded 
recovery in strict liability.  According to 
the defense, the Third Restatement did 
not apply because Berrier was or should 
be limited to injuries to bystanders, 
rather than injuries to intended users.  

Judge Golden rejected the defense 
arguments and found the “bystander” 

facts in Berrier merely provided an 
appropriate vehicle for the Third Circuit 
to predict a fundamental change in 
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An Employer Is Entitled To A 
Suspension Of The Claimant’s 
Workers’ Compensation Benefits On 
The Basis That The Claimant Has 
Removed Himself From The Work 
Force By Moving To Europe And 
Residing Outside The Country For 
More Than A Decade.

Antonio Braz v. W.C.A.B. (Nicolet, Inc.); 
2226 C.D. 2008; filed March 31, 2009; 
by Judge McGinley.

Following the claimant’s work 
injury, he began receiving workers’ 
compensation benefits, pursuant to a 
notice of compensation payable. The 

claimant resided in Pennsylvania at 
the time of the injury. Thereafter, he 
moved to Portugal. After living there 
for more than a decade, the employer 
filed a petition to suspend benefits on the 
basis that the claimant was unavailable 
for employment because he resided in 
Portugal. The employer did not present 
any medical evidence. The WCJ denied 
the suspension petition because the 
employer failed to present any evidence 
of a change in the claimant’s medical 
condition.

The appeal board reversed on appeal, 
and the Commonwealth Court affirmed 
the appeal board’s reversal. The court 

held that, in seeking the suspension, the 
employer was not required to produce 
medical evidence of a change in the 
claimant’s condition since the suspension 
petition was not based on the assertion 
that the claimant had recovered some or 
all of his ability. According to the court, 
the claimant removed himself from the 
work force by moving to Portugal and 
residing there for more than a decade 
and, therefore, there was no requirement 
to show a change in condition in order to 
suspend the claimant’s benefits.
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Eligibility for Membership:
Those persons shall be qualified for membership and
may continue to hold membership herein who are:

Members of the Pennsylvania Bar actively engaged
in the practice of civil law, who individually devote
a substantial portion of their time on litigated mat-
ters, to the defense of damage suits on behalf of
individuals, insurance companies or corporations.

Full-time executives, managerial or supervisory
employees of insurance companies, self-insurers, or
corporations who individually devote a substantial
portion of their time to claim administration or to
matters with a direct impact upon claims  adminis-
tration including legislation activities.

Please complete the information requested on this form
and mail or fax this application with your check
(payable to the Pennsylvania Defense Institute) to:
Pennsylvania Defense Institute, P.O. BOX 697, Camp
Hill, PA 17101. FAX: 800-734-0732  

To ensure proper credit, please supply all names of
applicants or have each new member complete a copy
of this application.

Annual Membership Fees
1-9 members per organization 

— $225 per member
10 or more members per organization

—$200 per member
Retired members

—$25 per member

Name: __________________________________________________________________________

Firm or Company:________________________________________________________

Address: ______________________________________________________________________

____________________________________________________________________________________

E-mail Address:____________________________________________________________

Telephone Number:______________________________________________________

Description of Present Responsibilities

If you are an attorney, please provide the following infor-
mation:

(1) Name, address, telephone number and company affili-
ation for two current clients you represent in defense
litigation matters:

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

(2) Name, address and telephone number of two members
of the Pennsylvania Bar who can confirm that you
devote a substantial portion of your practice on  litiga-
tion matters in defense of damage suits on behalf of
individuals, insurance companies or corporations.

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

______________________________________________________________________________________

________________________________________________________________________________

Signature

________________________________________________________________________________

Date

______________________________________________________________________________________________________________________________________________________________________________________________

______________________________________________________________________________________________________________________________________________________________________________________________

Please call (800) 734-0737 with any questions.
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 PENNSYLVANIA DEFENSE INSTITUTE
Committee Preference

Please select up to three committees in which you would like to serve, numbering them in order of preference.

Amicus Curiae  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Appellate Practice . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Bad Faith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Civil Practice and Procedure . . . . . . . . . . . . . . . . . .  ____

Class Actions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Employment and Civil Rights . . . . . . . . . . . . . . . . .  ____

Environmental Law . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Industry Relations . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Insurance Coverage and Subrogation . . . . . . . . . . .  ____

Judicial Relations  . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Motor Vehicle Law . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Products Liability . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Professional Liability  . . . . . . . . . . . . . . . . . . . . . . .  ____

Publications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ____

Transportation and Trucking . . . . . . . . . . . . . . . . . .  ____
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